STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15,982
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al and Rehabilitation Services (SRS) denying her
application for a famly day care hone registration
certificate. The issue is whether the petitioner's multiple
convictions for fraud should prevent her fromoperating a

day care hone.

FI NDI NGS OF FACT

1. In February of 1999, the petitioner applied for
the second tinme for a day care hone registration certificate
fromSRS. Her first application, filed in 1995 was denied
because of nultiple fraud convictions. The denial was
appeal ed and the decision was affirmed by the Human Servi ces
Board in Fair Hearing No. 13,713 which is attached hereto.

2. I n discussions with the |icensing chief follow ng
her first denial, the petitioner understood that she could
reapply in the future and that her situati on would be
reconsi dered at that tinme. The petitioner understood that
her application m ght be viewed differently if she had not
re-of fended after the passage of a significant period of
tinme.

3. When the petitioner reapplied in February of this
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year, she attached a letter which inforned the Departnent
that since her |ast denial she had been convicted of
m sdeneanor retail theft in Decenber of 1998 on a nolo

contendere plea. She contends now, however, that she had

not really been guilty of stealing videos fromthe grocery
store, but had accidentally left themin her cart as she

| eft the store. Wen she was confronted in the parking | ot
by the store manager, she becane flustered and confused and
signed a confession of guilt wthout reading what it was.
Her public defender, she says, advised her to plead guilty
because her prior convictions destroyed her chance of
convincing a court of her credibility on this charge.

4. On April 22, 1999, the licensing chief mailed a
deni al of the application to the petitioner citing
vi ol ations of the regul ations prohibiting registration of
per sons convicted of fraud.

5. The petitioner appeal ed that decision and the
matter was reviewed by a variance review panel on June 15,
1999. The petitioner was asked to and did provide a
statenent as to her position. 1In addition, the board
reviewed the prior conviction records and the police
affidavits supporting them After reviewing this
information, the conmttee nmade a decision and the
Comm ssi oner of SRS advised the petitioner by letter dated
June 28, 1999, that the panel had determ ned not to grant

the wai ver due to the seriousness of the viol ations.
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6. The petitioner agrees that she has the follow ng
convi cti ons:

March 23, 1987 - Retail theft

April 6, 1987 - Uttering bad checks

March 27, 1989 - Fraudul ent use of a credit card

(2 counts)

April 16, 1990 - Probation violation

April 2, 1991 - Petty larceny

Decenber 7, 1998 - Retail theft (m sdeneanor)

She contends, however, that these convictions do not
reflect upon her ability to care for children and points out
t hat she has been caring for children for years (under the
exception for persons who care for the children of only two
famlies) with no difficulty. She asked SRS to give her an
opportunity to run a day care hone and indi cated she had no
problemw th regular nonitoring of her efforts.

7. At the hearing, the program supervisor of the
child care program expl ai ned that convictions for fraud do
bear a relationship to suitability for day care hone
regi stration because it is a programin which trust is
inmportant in at |least two areas: (1) following the rules and
regul ations relating to safety and health of children; and
(2) honest billing of state and federal agencies for the
provi sion of day care and food services to children. These
prograns rely heavily on the honesty of individuals since

SRS does not have the resources to regularly nonitor these
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hones.

ORDER

The decision of the Departnent is affirned.

REASONS
33 V.S.A 5> 306 (b)(1) authorizes the Comm ssi oner of
Soci al and Rehabilitation Services to issue regulations and
to prescribe standards governing the issuance of day care
home registration certificates. Pursuant to this regulatory
authority, the Departnent has pronul gated the foll ow ng

rel evant regul ati ons:

SECTION | - ADM NI STRATI ON:

4. The foll owm ng persons may not operate, reside at,
be enpl oyed at or be present at a Famly Day Care
Hone:

a. persons convicted of fraud, or an offense

i nvol ving viol ence or unlawful sexual
activity or another bodily injury including,
but not limted to abuse, neglect and/or
sexual activity wwth a child;

Regul ations for Fam |y Day Care Hones
Effective April 1, 1993

The petitioner in this matter raises essentially the
sane argunent she did in 1995: that her convictions for
fraud do not inpact upon her ability to care for children.
These sane argunents were addressed and di sm ssed by the

Board in Fair Hearing No. 13,713. There are no facts which
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woul d cause the Board to reach a different concl usion now.
Therefore, the reasoning of the Board in that case is
adopt ed herein.

The petitioner was put on notice in 1995 that she m ght
be granted a waiver regarding her fraud convictions in the
future if she could show that these past convictions no
| onger bore any relationship to her current character. Far
from showi ng that she has rehabilitated herself, the
petitioner has reapplied within weeks of another conviction
i nvol vi ng di shonesty. Although the petitioner protests her
i nnocence before the Board, the appropriate forumto bring
such a protest would have been at the district court hearing
on the crimnal matter. The Board is bound by the finding
of the court that she was guilty of retail theft. @G ven
this recent conviction, it cannot be said that SRS acted
arbitrarily in refusing to grant her a waiver at this tine.

As the Departnent's denial was in accord with its
regul ati ons and as those regul ati ons appear to be valid both

as witten and as applied to the petitioner, the Board is
bound to affirmits decision. 3 V.S. A 5> 3091(d) and Fair

Hearing Rule No. 17.
###



